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QUESTIONS PRESENTED 

Appellant was arrested and found to possess numbers 
slips which he admitted represented bets he was about to 
play. He was convicted of knowingly possessing numbers 
slips. The conviction was affirmed unanimously by the 
Municipal Court of Appeals in an opinion which held that 
the statute does not require a showing that the slips have 
entered or become a part of the numbers game. The statute 
was also upheld against a contention that it deprived an 
accused of due process of law. 

Therefore, in the opinion of appellees, the following ques¬ 
tions are presented: 

1. Was the Municipal Court of Appeals correct in hold¬ 
ing that the prosecution does not have to show that the 
numbers slips have entered or become a part of the numbers 
game, before an accused is guilty of possessing numbers 
slips in violation of D.C. Code § 22-1502? 

2. Was the Municipal Court of Appeals correct in holding 
that the statute does not deprive an accused of his consti¬ 
tutional right to due process? 


(i) 


INDEX 
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Summary of Argument . 

Argument: 

L Section 1502 Does Not Require That It Be Shown That 
The Numbers Slips Have Entered Or Become A Part 
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II. Section 22-1502 Is Constitutional. 

Conclusion . 
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®ntteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. CIRCUIT 

. 

No. 13,427 

George Ferguson, appellant 

v . 

United States of America, appellee 

I 

i 

APPEAL FROM THE MUNICIPAL COURT OF APPEALS 1\oR 

THE DISTRICT OF COLUMBIA 

CRIMINAL DIVISION 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

In an information filed on November 7, 1955, by the 
United States Attorney, appellant was charged with pos¬ 
sessing lottery slips in violation of District of Columbia 
Code % 22-1502 (1951 Ed., Supp. Ill) (R. 1). Trial without 
a jury was had on November 23, 1955. At the close of j the 
Government’s evidence, appellant made a motion for judg¬ 
ment of acquittal, which was denied. The grounds urged in 
support of the motion were that in order to convict an! ac¬ 
cused it was necessary to prove that consideration Jiad 
passed for the numbers slips, which were introduced into 
evidence. This motion was renewed at the close of appel¬ 
lant’s case, and was taken under advisement pending!the 
court’s ruling on a similar motion made in the cas^ of 
William S. Jackson v. United States , Criminal No. U. S. 


(l) 
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4692-55, which case was being defended by the same attor¬ 
ney defending appellant. On December 7, 1955, the court 
overruled the motion for judgment of acquittal on the 
grounds that it is not necessary, in a prosecution under 
Section 1502, to prove that consideration has passed for 
the numbers slips. The court held that the plain wording 
of the statute indicates that Congress did not intend that 
consideration must have passed to bring the possessor of 
numbers slips within purview of the statute. The court 
found as a fact that appellant had not played, nor had con¬ 
sideration passed for the slips. In the court’s opinion, the 
word “playing” is synonymous with “passing considera¬ 
tion”. Appellant was found guilty (R. 3). 

In the trial the sole witness for the Government was 
Corporal William, D. Foran, Morals Division, Metropolitan 
Police Department. Both sides stipulated that Corporal 
Foran was qualified to testify as an expert witness concern¬ 
ing the operation of the lottery known as the numbers 
game, and to give opinion testimony on the paraphernalia 
used in conducting such lottery. Corporal Foran testified 
that after obtaining a search warrant for the premises at 
1303—9th Street, Northwest, Washington, D. C. (which 
warrant appellant’s counsel stipulated was valid, and was 
validly executed) he, in the company of Private Burtell M. 
Jefferson, Metropolitan Police Department, and other 
officers went to 1303—9th Street, Northwest at about 2:30 
j?.m. on July 21, 1955, in order to execute the warrant. 
When the police entered the premises appellant and five 
other men were present. Appellant was searched by Officer 
Jefferson in the presence of Officer Foran, and was found 
to possess a 3 by 5 inch white pad in his left rear pocket. 
On four pages of this pad numbers were written, and on two 
of these four pages the number “12” was written in the 
upper right-hand corner. (Government Exhibit #1) (R. 
12). The four pages of the pad taken from appellant, which 
had numbers written on them, were introduced into evi¬ 
dence (R. 9). 

Officer Foran also testified that he questioned appellant 
and learned that appellant had been coming to this premise 
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for three months in order to place numbers bets, and that 
at the time of his arrest he had intended to make some ^>ets 
but was prevented from doing so because of the police raid. 
Officer Foran stated that the room contained tables, chairs, 
adding machines, several dozen pads of the type used by 
numbers writers, and adding machine tapes. He said [the 
room appeared to be a “numbers drop,” and a place wljiere 
bets could be made, and where “runners” and certain 
trusted writers turned in their work for the day (R. 9). 

Corporal Foran further testified that as a member of the 
Morals Division, he had examined hundreds of numbers 
slips, and based upon that and related experience, it Was 
his opinion that the numerals on the third page of the pad 
taken from appellant were numbers used in playing the 
numbers game. He said they were what are knowil as 
“single and double action plays.” He pointed to a single 
action play which was a 2 to lead for twenty-five cents, then 
to a 3 which he said indicated two twenty-five cent bets for 
3 to lead; he said the numerals “56” on the page repre¬ 
sented a double action bet for $1.00, as did the number 
“65”. He also stated that the numbers 61, 10, 55, 40| 30, 
and 31 indicated twenty-five cent bets. He explained that 
each numbers writer has a code number to identify his wjork, 
and that the number 12 on the pages was such a code 
number. 

Officer Foran stated that the pages indicated to him jthat 
the appellant was a ’’writer” since the numbers recorded 
bore the same characteristics and followed the same prac¬ 
tice used by other numbers writers in recording their |)ets. 
He said the slips which were put into evidence indicated 
bets totaling $4.25 (R. 10). 

On cross-examination, Officer Foran repeated his testi¬ 
mony given on direct examination. He was asked ijf he 
could say whether or not consideration had passed forj the 
slips in evidence. He stated that he could not say that jcon- 
sideration had passed, and he could not say that considera¬ 
tion had not passed (R. 10). 

It was stipulated that had Officer Jefferson testified j that 
he would have corroborated the testimony of Officer F|)ran 
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concerning the raid, the search of the appellant, and state¬ 
ments made by appellant (R. 10). 

Appellant testified substantially the same as Officer Foran 
concerning the raid, the search made of his person, and his 
admission that the pad taken from his pocket was his. He 
further said he had gone to the premises to make some 
numbers bets, but had not been able to do so because of the 
raid. He said he played the numbers two or three times a 
week at 1303—9th Street, Northwest, and had done so for 
about three months. He denied being a numbers writer 
(R. 10). 

On cross-examination he was asked what was his source 
of income that would allow him to make personal bets of 
$4.25 or so three times a week. He' said he was a janitor, 
but had not been working 11 lately.’* However, he stated he 
did receive a pension. Upon objection by defense counsel 
this line of inquiry was not pursued further (R. 11). 

Appellant was found guilty and sentenced to pay a fine of 
fifty dollars or serve sixty days imprisonment. The impo¬ 
sition of sentence was suspended until after the Municipal 
Court of Appeals acted upon an appeal from the conviction, 
and appellant was released on his personal oath to return 
when so ordered. On June 27,1956, the Municipal Court of 
Appeals affirmed appellant’s conviction. Ferguson v. 
United States, — A. 2d — (R. 16). In affirming the 
conviction, the court said that there was no merit to appel¬ 
lant’s contention that the slips must be shown to have en¬ 
tered or become a part of the numbers game. The opinion 
also upholds the constitutionality of the statute, citing a 
long line of cases from Adams v. New York in the Supreme 
Court to cases in the state courts, all upholding similar lot¬ 
tery statutes. This appeal follows. 

STATUTE INVOLVED 

District of Columbia Code, §22-1502 (1951 Ed., Supp. Ill), 
provides: 

Possession of lottery or policy tickets .—If any person 
shall, within the District of Columbia, knowingly have 
in his possession or under his control, any record, no- 
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tation, receipt, ticket, certificate, bill, slip, token, paper, 
or writing, current or not current, used or to be used in 
violating the provisions of sections 22-1501, 22-1504, 
or 22-1508, he shall, upon conviction of each such of¬ 
fense, be fined not more than $1,000 or be imprisoned 
for not more than one year, or both. For the purpose 
of this section, possession of any record, notation^ re¬ 
ceipt, ticket, certificate, bill, slip, token, paper, or writ¬ 
ing shall be presumed to be knowing possession thereof. 

i 

SUMMARY OP ARGUMENT 

Having been found in a “numbers drop” appellant was 
searched and found in possession of a small white pad on 
four pages of which numbers were written. An expert testi¬ 
fied that the pages in question were numbers slips, and indi¬ 
cated to him that appellant was a numbers “writer”. Ap¬ 
pellant admitted that the numbers on the pages were num¬ 
bers which he intended to play shortly, but due to the police 
raid, was unable so to do. Since the uncontradicted 'evi¬ 
dence showed that the slips were numbers slips, and ^rere 
knowingly possessed by appellant, the Government proved 
all that was necessary under the statute. It is not required 
that the slips in question be shown to have entered or| be¬ 
come a part of the numbers game before the possessor is 
guilty under the statute. The wording of the statute clearly 
refers to slips “current or not current, used or to be us^d” 
in violating the lottery laws, and therefore encompasses 
used or dead slips and also slips “to be used.” D.C. C^>de 
§ 22-1502 is designed to get at the numbers racket right at 
the source, i.e., the players. Other sections of the Code jare 
designed to cover the people higher up in the game, i.e., jthe 
persons actually conducting or running the lottery, or those 
concerned as agents or promoters. To require that the 
slips be shown to have entered the numbers game would I re¬ 
quire that the possessor be shown to have actually placed 
the lottery. Such a showing would make out a felony, rather 
than just a misdemeanor, which possession of numbers slips 
is. Thus to require such proof would do violence to both 
the plain meaning of the statute -and the intent of the statute. 


Although the lottery laws have been on the books since 
1901, they have not been the subject of a constitutional at¬ 
tack. Appellant’s claim that the statute unconstitutionally 
deprives him of due process is not supported by any case 
law. On the other hand, similar statutes in other juris¬ 
dictions have been upheld not only by the Supreme Court, 
but by numerous state courts. Like narcotics, numbers 
slips are not the sort of property normally possessed by 
innocent parties, and by their very nature give rise to a 
presumption of unlawful possession, which, if not rebutted, 
is sufficient to establish guilt. Considering the nature of 
the proscribed property, guilt based upon proof of their pos¬ 
session, knowingly, does not deprive the accused of due 
process. 

ARGUMENT 

I 

Section 1502 Does Not Require that It Be Shown that the 
Numbers Slips Have Entered or Become a Part of the Num¬ 
bers Game 

In affirming appellant’s conviction the Municpal Court 
of Appeals found that it is not necessary, under Section 
1502, to show that the slips in question have entered or be¬ 
come a part of the numbers game. This finding was based 
on the very wording of the statute and also on decided cases 
in other jurisdictions holding that proof of consideration is 
not an element in the crime of knowingly possessing num¬ 
bers slips. The Court relied upon the words “current or 
not current, used or to be used” as indicating that slips to 
be used came within the statute as do used or dead slips. 1 

Appellant’s basic contention is that (Br. 10), “Before a 
paper that contains numerals can be legally denominated a 
numbers slip within the meaning of section 15-1502 [22- 
1502], it must by one manner or another peculiar to the 
transactions in the operation of the numbers game, have 

1 In Clement v. United States, 93 U.S. App. D.C. 154, 208 F. 2d 
46 (1953), and Ledbetter v. United States, 93 U.S. App. D.C. 155, 
211 F. 2d 628 (1953), this Court held that used or “dead” slips come 
within the meaning of the statute. 
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entered the stream of the numbers operation.” Or as also 
stated (Br. 10), ‘‘The plain meaning of section 22-150^ is 
that the policy or lottery ticket, the possession of which is 
condemned, is not such a ticket until it becomes a part of a 
lottery, here, the ‘numbers game’ ”. 2 In other words, jap- 
pellant is saying that although he possessed a numbers slip, 
the law does not reach it until it has been played. Befpre 
answering this contention, it would be well to discuss, the 
statute under consideration as well as the preceding Sec¬ 
tion, § 22-1501. 

Section 1501 is concerned with the promotion and opera¬ 
tion of a lottery. It “creates several distinct offenses tjhat 
may be committed in the maintenance, prosecution, and ex¬ 
ploitation” of the lottery “mischief.” Knoll v. United 
States, 26 App. D.C. 457 (D.C. Cir. 1906), cert, denied, £01 
U.S. 643 (1906). Thus this section is designed to get at the 
proprietors of the numbers game, and a person convicted 
thereunder is guilty of a felony and may be imprisoned 
up to three years. Section 1502, the one we are dealing with, 

. _ 

2 In Tate v. Arthur, 70 N.J.L. 425, 57 Atl. 156 (1904) the llfew 
Jersey Supreme Court had before it a similar problem, and in 
affirming the conviction said: 

“The indictment charges that he [the defendant] ‘did know¬ 
ingly, willfully, and unlawfully have in his possession certain 
papers, documents, slips, and memoranda, which said papers, 
documents, slips, memoranda then and there pertained to the 
business of lottery policy, so called.’ 

The gist of the objection is that the case did not show pny 
such game or business existed. But, as we read the statute!, it 
is by no means essential to the prohibited offense that there 
be in truth such a game or business conducted. * * * So 
far as the manifest object of this statute is concerned, the only 
practical difference between a lottery that is actually dawn [$ic] 
and a lottery that is alleged to be drawn is that the former is a 
game of chance and the latter a mere swindle. Traffic in ^he 
tickets of a pretended lottery is quite as injurous to the com¬ 
munity as if there were a real lottery, and is expressly pro¬ 
hibited by the statute.” 

In McDonald v. United States, 335 U.S. 451, 459 (1948), Justice 
Jackson, in concurring, referred to the numbers game in the Distinct 
of Columbia as “a shabby swindle that the police are quite right in 
suppressing.” 
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is designed to get at the customers of the racket whose 
cupidity is being exploited by the proprietors. This latter 
section sets out a misdemeanor with a maximum penalty of 
one year in jail. It was under the misdemeanor statute 
that appellant was convicted. 

It will be remembered that the uncontradicted testimony 
of Officer Foran, whose qualifications as an expert on num¬ 
bers slips, were conceded, showed that the slips taken from 
appellant were numbers slips, totalling bets of $4.25. The 
slips also bore a code number and indicated to the police 
officer that appellant was a “writer”. He further testified 
that the room in which appellant was arrested appeared to 
be a “number drop” where certain trusted runners and 
writers turned in their work for the day. Appellant offered 
no countervailing evidence, but relied solely on his conten¬ 
tion that since he had not played the bets, the numbers slips 
in his possession were not numbers slips within the meaning 
of the statute. Thus the question of whether the slips must 
have entered the lottery stream is squarely presented by 
this appeal. We will now show that no such proof is 
required by the statute. 

A. Plain Meaning Of The Statute 

The statute makes possession of numbers slips “current 
or not current, used or to be used” a misdemeanor. Appel¬ 
lant admitted that the slips he possessed were to be used, 
and would have in fact been used but for the police raid. 
Although these phrases clearly refer to any lottery para¬ 
phernalia, appellant contends that (Br. 9) “Both quoted 
phrases relate to the fact of an interest in a lottery.” Such 
contention is not supported by any case law. This Court 
has construed such words to include used or dead slips 3 
since such slips are obviously “used” slips. If appellant’s 
contention that the words refer to an interest in a lottery 
rather than to numbers slips be accepted, the phrases 
would have to be construed as meaning “are being used” 


3 Clement v. United States, supra; Ledbetter v. United States, 
supra. 
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or “have been used”. Such a construction, completely at 
variance with the plain meaning of the statute, is totally 
unwarranted. 

It will be noted that the proscribed items covered by Sec¬ 
tion 1502 are “any record, notation, receipt, ticket, certifi¬ 
cate, bill, slip, token, paper, or writing.” Therefore this 
Section is not limited to just numbers slips, but includes 
any of the many various items used in lotteries, such as jidd- 
ing-machine tapes and other records of bets kept by! the 
promoters of the game. Obviously such records never enter 
the “stream” of the lottery, but merely sit on the bank 
tabulating the traffic that goes by. The broad wording of 
the statute indicates that these items are included in the 
group of papers whose possession is illegal. And, as the 
numbers game is a lottery which does not require a draw¬ 
ing, a customer may write his own ticket. Forte v. United 
States , 65 App. D.C. 355, 83 F. 2d 612 (1937). This but 
emphasizes that possession of such tickets, where t|heir 
character is unequivocal, should be punished. 

Appellant argues (Br. 8), “It is, therefore, inconceivable 
that the mere intention on the part of the person to pl^y a 
number, which he has reduced to writing can constitute an 
offense under the statute; particularly in view of the fact 
that the additional act required before an interest cai|i be 
acquired in a lottery is the necessity for the purchase jof a 
chance. 4 Needless to say appellant was not convicted for 
having an intention to do anything—he was convicted of 
possessing numbers slips. In any case under this section 
the Government must adduce expert testimony to show that 
the evidence against the accused is a numbers slip or s|ome 
other proscribed item in the lottery paraphernalia. It is 
a question of fact, and such expert testimony will not al- 
.——- 

4 Throughout his brief appellant refers to the trial court’s finding 
that “he had not played, nor had consideration passed fori the 
slips” as two separate findings. However, the court indicated that 
he was using the word “played” as being synonymous with “passage 
of consideration”. Since appellant concedes (Br. 9) that the passage 
of consideration is not necessary in order that the slips enter the 
“stream” his reference to passage of consideration would seem of 
little significance anyway. 
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ways be sufficient to convince the trier of the facts that the 
evidence is a numbers slip. See Fletcher v. United States, 
49 A. 2d 88, (D.C. Mun. App. 1946). Uncontradicted testi¬ 
mony was introduced below to show that the papers found 
in appellant’s possession were numbers slips, and the trial 
court so found. 

B. The Legislative History 

Appellant quotes a portion of United States Attorney 
Garnett’s letter to Senator King urging passage of Section 
863a, which letter is part of the history oC Section 1502 and 
concludes that (Br. 11), “from this glimpse of the legisla¬ 
tive history of Section 8636a [863a] (22-1502) as originally 
enacted, it was intended to reach the persons who are 
backers, runners and/or writers in the numbers game and 
not persons who intend to play the numbers (Italics 
added.) All of this statement except for the italicized por¬ 
tion is supported by the legislative history, and a reading 
of the entire letter by United Spates Attorney Leslie Gar¬ 
nett and the remainder of the report 5 will clearly so 
indicate. 

Mr. Garnett noted in his letter to Senator King, urging 
passage of Section 863a, that the numbers writer in taking 
a bet, makes an original and two carbon copies of the 
number being played, keeping one for himself and giving 
the player and the backer the other two. He also noted that 
in Francis v. United States, 188 U.S. 375 (1903) the Su¬ 
preme Court held that the numbers slip retained by the 
writer was no more a lottery ticket than the stub in a check 
book was a check. The only lottery ticket was the one held 
by the player. He then stated: 

“. . . For this reason the police have been unable to 
take effective action against numbers runners or pro¬ 
moters in whose possession such slips were found. In 
many instances numbers runners carrying thousands 
of slips have been seen driving from the District of 
Columbia to their headquarters in Maryland; yet, since 


5 H. Rep. 2005, 75th Cong., 3rd Session, 1938. 


11 


they were violating no law, the police have been power¬ 
less to arrest them. It is believed, however, that J the 
enactment of the proposed section 863a making the 
possession of snch slips criminal, would give the police 
a powerful weapon in such cases and would severely 
cripple the numbers game. ,, 

| 

Thus there was never any doubt that the player with | the 
slip was guilty, Forte v. United States, 65 App. D.C. 355, 
83 F. 2d 612 (1937), but additional legislation was needed 
to make the writer, runner and backer also liable. Section 
1502 does just this. 

Recognizing that the numbers game is not played accord¬ 
ing to any set 6 rules Mr. Garnett further noted in his letter 
to Senator King: 

“. . . The District Court of the United States for!the 
District of Columbia has held that under section 863 
[now § 22-1501] as it now stands no offense is com¬ 
mitted unless the numbers writer actually sells! or 
transfers to the player a tangible ticket or receipt; and 
for this reason many numbers writers have receitly 
operated the game without giving the player any i re¬ 
ceipt. For this reason it is proposed that section £63 
be amended to condemn the sale or transfer of ‘any 
chance, right, or interest, tangible or intangible in Ony 
lottery.’ ” 

The words “tangible or intangible” were added to Section 
1501 by the 1938 amendment. 7 


6 Realizing the fluid character of lotteries, this Court in upholding 
the indictment against a claim that it was too vague said in Kpoll 
v. United States, 26 App. D.C. 457, 459 (1906): 

“While the game or device is well known to be a method of 
gambling by betting as to what numbers will be drawn in a 
lottery of one form or another, the operation, in respect of 
tickets, numbers, betting, drawing, distribution, and manage¬ 
ment, if required to be particularly described in an indictment, 
might be changed from time to time so as to baffle the ingenuity 
of the pleader, but without changing the real character of the 
unlawful scheme.” •! 

7 April 5,1938, 52 Stat. 198, ch. 72, § 1. 
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In Smith v. United States, 71 App. D.C. 187, 189, 112 
F. 2d 217 (1940), one of the first cases decided under §§ 863 
and 863a as amended and supplemented (now §§ 1501 and 
1502 respectively) this Court said: 

. . When Smith himself was arrested, large quan¬ 
tities of numbers slips were found in his possession. 
This itself is a crime under the statute . . 

In Smith the defendant had been convicted of both operat¬ 
ing a lottery and possessing numbers slips. 

C. Decisions From Other Jurisdictions 

In his appeal to the Municipal Court of Appeals appel¬ 
lant contended that a crime under Section 1502 was not 
made out unless it was shown that consideration had passed 
for the slips in question. In rejecting this contention the 
Municipal Court of Appeals cited the case of Victor v. State, 
141 Fla. 508,193 So. 762 (1940) saying (slip opinion, p. 2) 
(R. 16): 

“. . . And in what seems to be the only case in which 
the precise contention was raised, the idea that 1 con¬ 
sideration * is an essential element of the crime of 
possessing the paraphernalia of a lottery was expressly 
rejected.” 

In the appeal now before this Court appellant no longer 
maintains that the passage of consideration must be shown, 
but admits that (Br. 9): 

“. . . an interest can exist where there is no con¬ 
sideration, in certain types of lotteries 8 , for instance 
a donee can be guilty of the offense if he has an interest 
in the lottery.’* 


8 At this point appellant cited McDonald v. United States, 335 
U.S. 451 (1948), and says in his footnote: “This is not true of the 
numbers lottery in the District of Columbia.” Appellee is com¬ 
pletely at a loss to find any language in McDonald holding or even 
intimating that an interest in a lottery cannot exist in the District 
of Columbia without the passage of consideration. 
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To support this statement he cited the Victor case for fhe 
proposition that it must be shown that the tickets represent 
an interest in a lottery. 

In Victor the defendant was convicted of possessing lot¬ 
tery tickets and on appeal contended, in the words of the 
court, 193 So. at 763: 

“Defendant also contends that by reason of the fact 
that no consideration was shown to have been paid for 
the tickets he could not be convicted under Section 7667 
(5509), C. G. L. . . . We are unable to find wherein 
this court has ever said or implied that proof of con¬ 
sideration for an individual lottery ticket was neces¬ 
sary for conviction under Section 7667 (5509), G. C. L. 

• * * * • 

It is true that there are certain conditions which 
must be present before conviction under Section 7^67 
(5509) will be sustained, such as an interest in a lottery 
yet to be played, and disbursing of gifts or of moi^ey 
to the winners, and the passing of a consideration to 
the operator of the lottery, but there is nothing tlpat 
we can find which requires as a condition precedent to 
the conviction of the possessor of a lottery ticket that 
he has paid or been paid something in consideration 
thereof.” j 

Apparently the Florida Court’s use of the words “an in¬ 
terest in a lottery yet to be played” indicate to appellant 
that the court was holding that it must be shown that the 

w j 

tickets represented an interest in a lottery. Under Florida 
law as interpreted by its Supreme Court the ticket mast 
represent an interest in a lottery yet to be run, D’Alles- 
sandro v. State, 144 Fla. 70, 153 So. 95 (1934). However, 
since in the District of Columbia it has been specifically 
held that dead or used slips, for a past lottery, come within 
the scope of Section 1502, the language of the Victor c^se 
does not support the proposition that the prosecution mast 
show that the tickets represent an interest in a lottery, but 
merely holds that the prosecution must show that the 
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tickets are not for a lottery already run, i.e., are not dead 
slips. 

In Lucky Calendar Co. v. Cohen, 19 N.J. 399,117 A. 2d 487 
(1955), there is a very comprehensive opinion by Chief 
Judge Vanderbilt discussing various state laws on lotteries. 
In that case the Lucky Calendar Company was seeking a 
declaratory judgment to determine whether its calendar 
lottery plan violated New Jersey Statutes, 2A :121-1. 9 After 
saying that the word “gives” in the statute clearly nega¬ 
tives “any notion of the necessity of consideration as an 
ingredient of a lottery”, the court went on to say, 117 A. 2d 
at 494: 

“. . . [I]f it were necessary to prevent a lottery, we 
should not hesitate to place our decision solely on the 
ground that consideration is not a necessary element 
of a lottery.” 

In speaking of R.S. 2:202-16, New Jersey Statutes Anno¬ 
tated, which prohibits possession of lottery tickets, the 
court said in Johnson v. Essex, 133 N.J.L. 599, 45 A. 2d 613 
(1946): 

“This section in express terms designates possession 
or custody of lottery slips, or records as an offense.” 

No reference was made to the element of consideration or 
interest in a lottery. Also see Bradley v. State, 202 Md. 
393, 96 A. 2d 491 (1953); City of Columbia v. Gray, — Ohio 
App. —, 129 N.E. 2d 857 (1954); Williams v. State, 159 Tex. 
Cr. 487, 264 S.W. 2d 731 (1954), and cases collected in foot¬ 
note 2 of Ferguson v. United States, supra, all of which 
sustain a conviction for possession of lottery tickets with¬ 
out mention or intimation that consideration must be shown 
for the tickets in question. Consequently, appellant’s con- 

The statute provides in part that: 

“Any person who: 

a. Gives, barters, sells or otherwise disposes of, or offers 
to give, barter, sell or otherwise dispose of, a ticket or any 
share or interest in a ticket in a lottery . . . 

Is guilty of a misdemeanor.” 
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tention that the additional element of “interest” be re¬ 
quired under Section 1502 is not supported by any case! law, 
nor by the history of the section, nor by the plain wording 
of the statute. Rather all three of these sources of hejp in 
construing a statute lead to the unmistakable conclusion 
that “interest” has no part in the proof required to obtain 
a conviction for possessing numbers slips. 

h ! 

Section 22-1502 Is Constitutional 

Although Section 1502 has been on the books since |1938 
it has never been contended that such section is unconsti¬ 
tutional. Similar statutes have been repeatedly upheld in 
many state courts, and no decision holding such a statute 
unconstitutional has been found by government counsel, nor 
cited by appellant. It is firmly established that contrbl of 
gambling is within the police power of a sovereign, Intone 
v. Mississippi, 101 U. S. 814 (1879), so the only question is 
whether the statute under consideration transcendsj the 
proper exercise of this power. Although the constitution¬ 
ality of Section 1502 was not raised in the trial court, the 
Government will show that this section does not violate 
appellant’s rights under the due process clause of the jTifth 
Amendment. 

I 

First, the statute does not make it an offense (Brj 14) 
“. . . to have in one’s possession slips of paper upon ^hich 
are written numbers that one intends to but does not plpiy.” 
Appellant was convicted of possessing lottery parapher¬ 
nalia, that is numbers slips. Although “intent to play” 
the numbers is not part of the crime as set out, it j was 
clearly shown that appellant did intend to play the numbers 
on the slips he possessed. In Adams v. New York, 192 jCJ.S. 
585, 599 (1904), affirming People v. Adams, 176 N.Y. 351, 
68 N. E. 636 (1903) the defendant was convicted of possess¬ 
ing lottery slips, and on appeal contended that the statute 
was unconstitutional in that it violated the due prcjcess 
clause of the Fourteenth Amendment. The Supreme Cjourt 
answered this by saying: 
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“. . . We fail to perceive any force in this argument. 
The policy slips are property of an unusual character 
and not likely, particularly in large quantities, to be 
found in the possession of innocent parties. Like other 
gambling paraphernalia, their possession indicates 
their use or intended use, and may well raise some in¬ 
ference against their possession in the absence of an 
explanation.” 

In the case now before this Court, it was appellant’s ex¬ 
planation that he intended to use the slips in his possession 
to play the numbers, and was about to do so but for the 
police raid. 

In recently holding that the implements of crime statute 10 
was unconstitutional as applied to the facts in Benton v. 
United States, — U.S. App. D.C. —, 232 F. 2d 341 
(1956), this Court said: 

“No rational inference of criminal intent can be 
drawn from the mere possession of tools which “reason¬ 
ably may be employed’ in crime. Such a definition 
encompasses a wide variety of implements, possession 
of which does not in itself give rise to sinister implica¬ 
tions. In contrast, such implications properly arise 
from articles like opium or lottery tickets which ex¬ 
perience teaches are generally held for illicit purposes.” 
(Emphasis added.) 

Also see Tee Hem v. United States, 268 U.S. 178 (1925), 
upholding the constitutionality of the Harrison Narcotic 
Act making possession of narcotics prima facie evidence 
that the accused knew they were illegally imported in this 
country. 

In Ex parte McClain, 134 Cal. 110, 66 P.69 (1901), the 
court upheld a California statute making mere possession 
of lottery tickets a crime, saying: 

“ . . . Against its validity it is urged that it is un¬ 
reasonable in making the mere possession, without ref- 


10 D.C. Code §22-3601 (1951 Ed. Supp. IV). 
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I 


I 

I 


erence to any ultimate intent of the possessor, an of¬ 
fense; • • * The design of the ordinance is to stamp 
out lotteries and the traffic in lottery tickets. For, if 
there were no buyers of lottery tickets, there would! be 
no sellers of them. . . ” 

Also see State v. Murzda, 116 N.J.L. 219, 183 Atl. 305, 309 
(1936), wherein the court said in upholding the local posses¬ 
sion statute: 

“The possession of such tickets or slips may not be 
characterized by an intent to put them to an unlawful 
use. Yet it tends to create both opportunity and temp¬ 
tation to infringe the law against lotteries; and the lob- 
ject of the statute is plainly to strike at the evil ini its 
inception by a measure that is primarily preventitive 
in character.” 

i 

See also Brady v. State, 150 Fla. 122, 7 So. 2d 348 (1942); 
Ford v. State, 85 Md. 465,37 Atl. 172 (1897); State v. Arthur, 
70 NJL 425, 57 Atl. 156 (1904); 162 A.L.K. 1188. 

Appellant’s argument (Br. 15), that “an accused cannot 
be guilty of an offense which does not exist as a mattei[ of 
law” begs the question, since possession of numbers slips 
does exist as an offense. Under Section 1502 an accused is 
not deprived of due process since the government must 
prove that the items he possessed fall within the category 
of proscribed items. Since numbers paraphernalia, }ike 
narcotics, are articles not possessed by law abiding citizejns, 
their possession properly raises a sinister implication, and 
justifies making their bare possession a crime. Naturally 
there are occasions where possession alone might not -^ar¬ 
rant conviction, but when such cases arise the courts 'frill 
be guided by Justice Field’s language in United Stated v. 
Kirby, 7 Wall. 482, 486-487, (1868); 

“General terms should be so limited in their applica¬ 
tion as not to lead to injustice or oppression or an ab¬ 
surd consequence. It will always, therefore, be pre¬ 
sumed that the legislature intended exceptions to its 
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language which would avoid results of this character. 
The reason of the law in such cases should prevail over 
its letter.” 

CONCLUSION 

Wherefore, it is respectfully urged that the judgment of 
the Municipal Court of Appeals be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

E. Tillman Stirling, 
Assistant United States Attorneys. 
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